
IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSEE

V

HAMILTON COUNTY BOARD
OF EDUCATION et al.,

Plaintiffs,

NO. 15-355-l

WILLIAM HASLAM, et al.,

Defendants.

PLAINTIFFS' RESPONSE TO THE DEFENDANTS' MOTION TO DISMISS

NOW COME the Plaintiffs, by and through counsel, and, for response to the

Defendants' Motion to Dismiss, would show this Court that it has subject matter

jurisdiction over each of the Plaintiffs' claims and that the Plaintiffs have stated claims

for which relief may be granted. Accordingly, the Defendants' Motion should be denied.

¡NTRODUCTION

Seven local boards of education have filed this action for themselves and on

behalf of their teachers and students seeking declaratory and injunctive relief from the

State's persistent failure to comply with its constitutional mandate to establish a system

of free public schools for all Tennesseans.l While the State's Basic Education Program

(BEP) might well have complied with the Supreme Court's directives in the Small

Schools cases, Tennessee Small School Svstems v. McWherter et al., 851 S.W.2d 139

(Tenn. 1993) (hereafter, Small Schools l), Tennessee Small School Svstems v.

McWherter et al., 894 S.W.2d 734 (Tenn. 1995) (hereafter, Small Schools ll) and

t The Defendants correctly note that no individual plaintiffs have joined this action. lt is generally
accepted, of course, that local boards of education have standing to assert claims on behalf of students to
whom they owe a duty where a defendant's action impairs the performance of that duty. See Board of
Educ. of Shelby County. Tenn. v. Memphis Citv Bd. of Educ., No. I 1-2101, 2011 WL 3444059 at.20-21
(W.D. Tenn. Aug. B, 2011) (a copy of which is attached to this Response as Exhibit 1).
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Tennessee Small School Systems v. McWherter et al., 91 S.W.3d 232 (Tenn. 2002)

(hereafter, Small Schools lll), the General Assembly has failed to implement the BEP.

Moreover, the State has imposed upon local boards of education a series of unfunded

mandates that have only exacerbated their funding problem. Consequently, none of the

Plaintiffs have sufficient funds to operate their school systems, resulting in

constitutionally im permissible inequities among commu nities.

ln response, the State argues in part that the courts lack jurisdiction over what is,

in the State's view, a political question. Representative Glen Casada, the Republican

House Caucus Leader, perhaps best captured this sentiment when he stated that the

GeneralAssembly is the supreme authority in the State, standing "above and beyond

the judiciary and the executive."2'3 While the legislature certainly has broad discretion

in how to comply with its constitutional obligations, it has no discretion whether to

comply with these obligations. Thus, this case ultimately turns upon the question of

whether the Constitution, as interpreted by the Supreme Court, is binding upon the

General Assembly.

STATEMENT OF THE CASE

On March 24,2015, the Plaintiffs filed this action pursuant to T.C.A. S 29-14-101

et seq., the Tennessee Declaratory Judgments Act. The Plaintiffs contend that the

Defendants have failed to account for the true cost of Tennessee's system of public

education and that, as a result, they have violated the education clause of the

2 Associated Press. "Too Much Mr. Nice Guy? Haslam Struggles to Exert lnfluence." Chattanooga Times-
Free Press. April30, 2015. May 30, 2015.
http://www.timesfreepress.com/news/local/story/2015laprl3)ltoo-much-mr-nice-guy-haslam-struggles-
exert-influen cel3017 1 6lt R"p. Casada is not alone. lndeed, the entire General Assembly has retaliated against these Plaintiffs in

response to their having brought this action. ln Public Chapter 425, a copy of which is attached as Exhibit
2 to this Response, the State purports to prevent the Plaintiffs from prosecuting this action and to make
the Plaintiffs financially responsible for the State's cost of defense.
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Constitution, Article Xl, Section 12, and the equal protection clauses of the Constitution,

Article l, Section 8, and Article Xl, Section 8. The Plaintiffs also contend that the State

has even violated its own laws governing the operation of Tennessee's system of public

education, T.C.A. S 49-1 -102(a), by failing to fund the BEP, which is the method the

State has chosen to comply with the Supreme Court's constitutional directives. Finally,

the Plaintiffs have asserted that the State has violated the prohibition in Article ll,

Section 24 of the Constitution against unfunded mandates by imposing additional costs

on local boards of education when the State has yet to provide for the current cost of

education.

On April 23,2015, the State filed a Motion to Dismiss pursuant to Rule 12.02(1)

and (6) of the Tennessee Rules of Civil Procedure, contending that this Court lacks

jurisdiction over the Plaintiffs' claims under the education clause and that the Plaintiffs

have failed to state a claim for relief under the remaining three causes of action.

STATEMENT OF FACTS

ln 1993, the Supreme Court ruled that the Tennessee Constitution requires the

State to establish and maintain a system of free public schools that provides a

substantially equal educational opportunity to all Tennesseans. Notably, the Court

found that this constitutional gua rantee is an enforceable standard. Small Schools I

851 S.W.2d at 151 . The Court also found that a constitutionally adequate system of

free public education should not depend upon the fiscal capacity or the political will of

local governments. Small Schools l, 851 S.W .2d at 155-56.

Subsequently, in 1995, the Supreme Court found that any system designed to

fund public education that does not account for the cost of teachers is constitutionally

flawed. Small Schools ll, 894 S.W.2d at 738. ln 2002, the Court reiterated its earlier
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holdings and underscored that the State must determine the actual costs that local

boards of education incur in employing teachers and then takes steps to equalize these

costs across the State. Small Schools lll, 91 S.W.3d at 238.

ln the intervening 13 years, however, the State has failed to identify the true cost

of employing teachers and has therefore failed to allocate these costs equitably across

the State. lndeed, the annual funding gap of approximately $3,800 per teacher that

existed in 2002 has now increased to approximately $10,000 as of November 1 , 2014.

(Plaintiffs' Complaint at fl 12).4 Additionally, the State has failed to account for the cost

of two (2) months' health insurance. (Plaintiffs' Complaint at fl 13).s Thus, school

systems around the State have to come up with $Sg+ million per year outside of the

BEP formula. (Plaintiffs' Complaint at flfl 12-13).6

Faced with inadequate funding for employing teachers, local boards of education

have had to cope with this funding gap in a variety of ways. ln Grundy County, for

instance, the Board of Education has simply failed to pay its teachers an average wage

comparable to what is offered in neighboring counties. (2014 BEP Review Committee

Report at p. 123\.7 According to the BEP Review Committee's most recent report,

wages in Grundy County are substantially lower than those in nearby Coffee, Marion,

Warren, Franklin and Sequatchie Counties. ln fact, there is a trend in southeastern

Tennessee, as well as the entire State, toward greater salary disparity among local

' Even the State's recent addition of $99.7 million to the salary component of the BEP has had a less
significant impact than the State might have hoped simply because, while the State has increased the
funding of local boards for salaries, it has simultaneously mandated an increase in teachers' salaries.
Thus, the funding gap remains largely unchanged in most school systems.
" Since the filing of the Plaintiffs' Complaint, the State has agreed to fund an additional month of
insurance for the State's teachers.
6 Per T.C.A S 49-3-356, local governments are required to pay those portions of the BEP costs that the
State does not pay. Thus, the State's use of artificially low numbers also results in local funding bodies
providing artifícially low funding.
' The Review Committee's Report, which is referenced throughout the Plaintiffs' Complaint, is a publicly
available document at www.tn.gov/sbe/BEPl2014%20BEPlFINAL,BEP_November_]_2014_Report.pdf .
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boards of education than existed in 2004. (2014 BEP Review Committee Report at pp.

1e-20).

ln Hamilton County, the Board of Education has made the strategic decision to

put more money into salaries than the BEP's artificially low allocation. Consequently,

there is that much less money to be spent on instructional materials in the schools.

(Plaintiffs' Complaint atl[ 22).8 As a result, each school's principal is left to fund the

costs of the school's instructional program as best as he or she can. (Plaintiffs'

Complaint atll23).

Invariably, schools in Hamilton County rely upon fees or donations in order to

support even the most basic educational program. (Plaintiffs' Complaint at fl 23).

Attached as Exhibit 3 to this Response, please find a list of school fees approved by the

Hamilton County Board of Education for the 2014-2015 school year. e As one can

readily see, these fees are not designed to support enrichment opportunities but rather

basic, fundamental and essential aspects of the education program, e.9., lab materials,

art supplies, and other necessary instruction materials. Without these fees, the schools

are simply unable to provide essential aspects of a student's education. (Plaintiffs'

Complaint at fl 23).

Interestingly, there is a direct correlation in Hamilton County between the outside

funds a school can collect, the relative wealth of its community, and the educational

performance of its students. Attached as Exhibit 4 to this Response, please find

t As an aside, in 1998, Hamilton County Schools provided $l.5 million to its teachers for the purpose of
instructional materials, inclusive of the $100 a year teachers received as part of the BEP. ln 2004,
because of budget cuts, Hamilton County Schools reduced the amount of money available for
instructional supplies to $1 million. That number has remained the same ever since, forcing schools to
find ways to provide for the additional funds necessary to operate.
' Much like the district profile reports relied upon by the State, this document is a publicly available
document.
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excerpts from the 2014 financial audit of the Hamilton County Schools setting forth their

fundraising, donation and fee revenue.lo On one end of the spectrum, note that Signal

Mountain received $204,304 in fees and donations from its students and community.

This high revenue is possible since only 13.7o/o of its students are economically

disadvantaged. (Signal Mountain Middle/High School Profile Report, 2013-14, a copy of

which is attached as Exhibit 5).11 Because Signal Mountain Middle/High School has a

fully funded educational program, its students have the opportunity to perform very well

academically. According to the school's 2014 profile report card, Signal Mountain's

average ACT score was 23.9, and a very high percentage of its students are proficient

or advanced on State mandated tests.

On the other end of the spectrum, Howard High School is in an impoverished

part of the county. During the 201 3-14 school year, it collected only $1 6,032 in fees and

donations from its students and the community. This low figure comes as no surprise;

according to its 2014 profile report card, a copy of which is attached as Exhibit 6,94.60/0

of its students are economically disadvantaged. With no course fees to support basic

instruction, its students have largely done without essential components of the State's

curriculum, ê.g., lab experience for experimentation and data collection in the sciences

and use of a variety of media to support art instruction.r2 With a lack of adequate

instructional materials to support the teachers, Howard's students have struggled; the

average ACT score is only 14, and the majority of its students are less than proficient on

State mandated tests.

t0 This is another publicly available document.
" This is a school-specific profile; it is part of the district-wide profile that the State has referenced.
'' While these specific examples are not included within the Plaintiffs' Complaint, they are illustrative of
the allegations contained within IlIl24,26 and 31.
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While the gulf between Signal Mountain and Howard High School most clearly

illustrates the inequities in the present system of education funding in Tennessee, there

is a strong correlation throughout the Plaintiffs' districts between a school's ability to

collect fees and donations, the relative wealth of its community, and the students'

performance on the ACT. (Plaintiffs' Complaint at flfl 24,26 and 31). Attached to this

Response as Exhibit 7, please find a summary of information from the State's 2014

profile report cards for each of the community high schools in the Plaintiffs' districts.l3

Note that the only two community high schools whose ACT scores meet or exceed the

national average are Signal Mountain and East Hamilton. Simply stated, students in

more affluent communities have to bear the cost of their own education while students

in less affluent communities can expect schools to cut "basic services to the detriment

of educational opportunities." (Plaintiffs' Complaint at ffl 23-24).

Exacerbating this problem, however, the State has imposed ever increasing

mandates which increase a local board of education's costs without any concomitant

allowance in the BEP formula for how these costs are to be borne. (Plaintiffs' Complaint

at 1lÍ 22, 26,30 and 31). As explained in the Complaint, the two most obvious

examples are the State's mandate of online testing and Response to lntervention (RTl).

For instance, none of the Plaintiff boards of education has sufficient computers to

comply with the State's online testing mandate for the 2015-2016 school year.

(Plaintiffs' Complaint atl[21). At East Hamilton Middle/High School, all but 30 of its

computers are too old to be reliable for testing purposes. To have the number of

tt For purpose of this analysis, this chart excludes magnet schools since they are not tied to a particular
community. lt is worth noting, however, that, with excellent financial support from fees and community
donations, magnet schools like Chattanooga High Center for the Creative Arts actually perform better
than one would expect given their students' level of economic disadvantage. Per Exhibit 4, CCA's
outside financialsupport is equivalent to Signal Mountain's on a per pupil basis.
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computers recommended by the State for testing purposes, the school will need to

purchase approximately 252 computers, resulting in a cost to the school of

approximately $107,100. ln order to comply with the State's mandate, the school must

either raise these funds and buy these computers or move career and technical

education (CTE) students from their computer labs for the several weeks it will take to

complete the testing. Moving these students, however, would violate State

requirements that they receive a minimum of 180 hours of computer training and

instruction.la

Of course, East Hamilton Middle/High School's plight is not unique. Schools in

each of the Plaintiffs' districts are faced with the impossible choice of charging students'

fees simply so they can purchase enough computers to comply with State mandates;

diverting still more funds from basic instruction in order to comply with the State

mandates; moving students taking computer-based CTE courses out of their

classrooms in violation of regulations governing those classes; or failing to comply with

State mandates. (Plaintiffs' Complaint at flfl 21-24,26,31). These are not problems

that the Plaintiffs' districts created; they are a function of the State having established

requirements that the districts simply cannot meet.

Local boards of education are also struggling to comply with pedagogical

directives such as RTl. ln Hamilton County, the school system spends between

$300,000 and $360,000 a year in copy costs to conduct benchmark testing in support of

RTl, and schools hire additional staff to provide intervention. ln Grundy County, where

to This example is also outside the scope of the Plaintiffs' Complaint. lt does, however, illustrate the
allegations set forth inllll2l-22. While it would be impossible to compile an exhaustive list of drastic
measures school officials have taken to address the chronic underfunding of education, if the Court
deems it appropriate prior to the commencement of discovery, the Plaintiffs will amend their Complaint to
set forth additional examples.
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the central office cannot supply sufficient copies to the schools, each school is required

to pay an online access fee of $2,500 in support of benchmark testing. The State has

made no provision whatsoever for how these costs are to be borne, burdening large and

small districts alike.l5

ln summary, largely because the State has failed to fund the true cost of

employing teachers across the State of Tennessee, local boards of education have had

to divert funds from instructional purposes in order to pay their teachers appropriate

wages. This underfunding of teachers, coupled with various unfunded mandates, has

resulted in a system in which a quality education in Tennessee is no longer free and

constitutionally impermissible inequities have become accepted as the norm.

STANDARD OF REVIEW

Rule 8.01 of the Tennessee Rules of Civil Procedure establishes the standard

governing the sufficiency of a plaintiff's complaint in the courts of Tennessee. This Rule

provides in material part that a complaint "shall contain (1) a short and plain statement

of the claim showing that the pleader is entitled to relief, and (2) a demand for judgment

for the relief the pleader seeks." Tenn. R. Civ. P. 8.01.

Notably, Tennessee expressly rejected the heightened pleadings standard

embraced by the federal courts in BellAtlantic Corp. v. Twomblv, 555 U.S. 544 (2007)

and Ashcroft v. lqbal, 556 U.S. 662 (2009) in Webb v. National Area Habitat for

Humanitv. lnc. ,346 S.W.3d 422,430 (Tenn. 2011). The Supreme Court noted that the

"fact-weighing and merits-based determination aspect of the Twombly/lqbal standard is

at odds with the well-established principle in Tennessee that a Rule 12.02(6) motion

tu Once again, these specific examples are outside the scope of the Plaintiffs' Complaint yet they illustrate
the allegations set forth in 111121-24, 26, 31.
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challenges only the legal sufficiency of the complaint, not the strength of the plaintiff's

proof or evidence." ld., 346 S.W.3d at 432.

The Supreme Court's standard in Webb applies to the Defendants' motions

under both Rule 12.01, which challenges the Court's subject matter jurisdiction, and

12.02(6), which challenges the legal sufficiency of the Complaint. The Defendants have

made a "facial attack" on this Court's subject matter jurisdiction, an attack that is "quite

similar to the method of deciding motions to dismiss for failure to state a claim for which

relief can be granted." Midwestern Gas Transmission Comoanv v. Green, No. M2005-

00796-COA-R3-CV, 2006 WL 464115 at *12 (Tenn. App., Feb.24,2006) (a copy of

which is attached to this Response as Exhibit R\

In determining whether it has subject matter jurisdiction, a court must review the

complaint and ascertain whether the plaintiff has pled facts sufficient to invoke the

court's jurisdiction. Midwestern Gas Transmission Company at"11. "A court derives its

subject matter jurisdiction, either explicitly or by necessary implication, from the

Constitution of Tennessee or from leg islative acts. Meiqhan v. U.S. Sprint

Communications Company, 924 S.W.2d 632,639 (Tenn. 1996). A court must therefore

determine "whether the Constitution of Tennessee, the General Assembly, or the

common law have conferred on it the power to adjudicate cases of that sort."

Midwestern Gas Transmission Companv at"11.

As applied to a motion to dismiss under Rule 12.02(6), "a complaint'need not

contain detailed allegations of all the facts giving rise to the claim,' but it 'must contain

sufficient factual allegations to articulate a claim for relief."' Weþþ, 364 S.W.3d at 427

(quoting Abshure,325 S.W.3d at 103-104). The Supreme Court noted
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Under Tennessee Rule of Civil Procedure 8, Tennessee
follows a liberal notice pleading standard, which recognizes
that the primary purpose of pleadings is to provide notice of
the issues presented to the opposing party and court.... Our
state's notice pleading regime is firmly established and
longstanding; this Court recognized well before the
Tennessee Rules of Civil Procedure were adopted that "[t]he
object and purpose of any pleading is to give notice of the
nature of the wrongs and injuries complained of with
reasonable certainty, and notice of the defenses that will be
interposed, and to acquaint the court with the real issues to
be tried."

Webb, 346 S.W.3d at 426-27 (internal citations omitted). Ultimately, "courts should

grant a motion to dismiss only when it appears that the plaintiff can prove no sef of facts

insupportoftheclaimthatwouldentitletheplaintifftorelief'''@

Laboratories, 78 S.W.3d 852,857 (Tenn . 2002) (emphasis added).

ARGUMENT OF LAW

The Plaintiffs' Complaint sets forth short, plain statements that establish both this

Court's jurisdiction over the subject matter of this case and provide the Defendants with

ample notice as to the nature of the Plaintiffs' claims. To the extent that the Defendants

feel hampered by the Complaint's purportedly "meager" allegations, the appropriate

remedy is a motion for a more definite statement pursuant to Rule 12.05 or contention

interrogatories pursuant to Rule 33. Because the Complaint properly invokes this

Court's jurisdiction and provides a short, plain statement supporting the claims for relief,

this Court should deny the Defendants' Motions.

l. This Court Has Subiect Matter Jurisdiction Pursuant to the Statutorv Law
and the Common Law of This State.

The Defendants assert that this Court lacks subject matter jurisdiction over the

Complaint and specifically lacks the jurisdiction to grant the Plaintiffs' requested relief.

ln support of this argument, the Defendants narrowly characterize the nature of the
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Plaintiffs' claims in order to overlook both the full measure of the relief the Plaintiffs seek

and the law governing this case.

A. The Nature of the Plaintiffs' Glaims.

The Plaintiffs contend that the State has violated the education clause of the

Tennessee Constitution by failing to provide a system of free public education; that the

State has failed to establish a system of free public education that provides substantially

equal educational opportunities across the State; that the State has failed to follow the

laws that it enacted to meet its constitutional responsibilities; and that the State has

imposed a series of unfunded mandates upon local boards of education. Based upon

these allegations, the Plaintiffs have asked this Court for declaratory and injunctive

relief.

Contrary to the Defendants' assertion, the Plaintiffs do not ask this Court or the

BEP Review Committee to assume any supra legislative role. To the contrary, the

Plaintiffs simply ask this Court to declare the Plaintiffs' rights and the Defendants'

responsibilities under various provisions of the Constitution. Additionally, the Plaintiffs

ask this Court to direct the Defendants to submit themselves to the Constitution of this

State and to take steps designed to implement its provisions. Both the statutory law

and the common law of this State give this Court the authority to grant this relief.

ln response, the Defendants would point to the Plaintiffs' third prayer for relief,

which asks:

That this court, recognizing that the General Assembly is
violating the fundamental right of Tennesseans to enjoy a
free public education, and that the present system of
financing fails to guarantee substantially equally educational
opportunities across the State, direct the General Assembly
to appropriate sufficient funds to implement the
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recommendations of the BEP Review Committee dated
November 1,2014, with all deliberate speed;

Plaintiffs' Complaint at p. 15, 113.

The Defendants would contend that this Court lacks the authority to direct the

GeneralAssembly to take any particular action. ln making this argument, however, the

Defendants misunderstand the nature of the BEP Review Committee and this prayer for

relief.

Contrary to the Defendants' assertions, the BEP Review Committee is more than

an advisory body that makes recommendations to the General Assembly; it is an

essential component in the mechanism that the General Assembly itself developed in

order to comply with the Supreme Court's directives in Small Schools ll and lll. As the

Tennessee Attorney General once explained:

With respect to funding, the aspects of the BEP which the
Court has described as 'essential' are: that the level of
education funding is cosf driven, that it contains an
equalization formula which favors those systems in greater
need of additional resources, that full funding of the BEP will
be provided by fiscal year 1997-98, and that prior to that time
funds will be made available to systems on an equalizing
basis.

Tenn. Atty. Gen. Op. No. 95-029 at.3 (1995) (emphasis added).

Subsequently, the Attorney General underscored the need to equalize teachers'

pay.

The lSmall Schools case] came back to the Court when the
Small School Systems challenged the State's method of
equalizing teacher pay. The court agreed with the Small
School Systems. lt ruled that the State's method of
equalizing teacher pay was unconstitutionally defective
because it contained no mechanism for cost determination
or annual cost review of teachers' salaries, unlike the BEP
approved in Small Schools 11.... The Court, in essence,
directed the State to scrap the Teacher Pay Equity Plan then
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in effect and to equalize teacher pay through the BEP itself,
thus assuring that teacher pay would be equalized
'according to the BEP formula...'

Tenn. Atty. Gen. Op. No. 07-90 at.2 (2007) (internal citations omitted) (emphasis

added).

Thus, while the General Assembly could have fashioned any number of remedies

designed to address the constitutional defects recognized in Small Schools l, it chose

the Basic Education Program and the BEP Review Committee as the means of

identifying and equalizing the cost of providing a system of public education across the

State, and the Supreme Court and the Attorney General ratified that decision.

Subsequently, as the Attorney General acknowledges, the Supreme Court directed the

State to incorporate the cost of employing teachers into the BEP and to equalize these

costs through the work of the BEP Review Committee. As explained in the Plaintiffs'

Complaint, however, the State has failed to take the final step toward funding the BEP

Review Committee's recommendations.

Having selected the BEP and its Review Committee as the means whereby it will

comply with the Supreme Court's directives, the State may not now be heard to

complain that it should not have to implement the BEP Review Committee's

recommendations. This argument is unassailable with regard to the State's failure to

fund the true cost of employing teachers, since that was the Supreme Court's directive

in Small Schools lll, but it applies with equalforce to the other essential components of

operating a school system that the BEP Review Committee has identified.

The Defendants also misunderstand the Plaintiff's reference to schoolfees,

donations, and fundraising activities. The Plaintiffs do not assert that the State has

violated the Constitution by allowing schools to collect these outside revenues. To the
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contrary, the Plaintiffs contend that the State has violated the Constitution by creating a

system of underfunding such that, ín order to comply with the State's standards, local

boards of education must either collect these fees and donations or do without basic

services. Simply stated, a system of education that depends upon outside funding is

not free.

Consequently, the gravamen of the Plaintiffs' Complaint is that the State has

breached its constitutional duty to provide Tennesseans with a system of free public

education and that its efforts to date have resulted in substantially unequal educational

opportunities and a series of unfunded mandates. While the State has developed a

funding mechanism that, if fully implemented, would address many of these

constitutional defects, the State has persistently failed to implement its own laws, thus

leaving its constitutional duties unfulfilled.

The Plaintiffs, therefore, simply ask this Court to find and declare the parties'

rights and responsibilities under the Constitution and to direct the State to implement its

own remedy.

B. The Declaratory Judgment's Act, T.C.A. S 29-f 4-f 01 ef seg., Gives
This Court Jurisdiction Over the Subject Matter of This Gase.

The Tennessee GeneralAssembly has unequivocally conferred subject matter

jurisdiction on this Court as part of the Declaratory Judgments Act. T.C.A. S 29-14-

102(a) provides that "courts of record within their respective jurisdictions have the power

to declare rights, status, and other legal relations whether or not further relief is or could

be claimed."

Both this Court and the Supreme Court have already heard similar claims against

the State. Small Schools l, 851 S.W.2d at 141 (Tenn. 1993) ("the complaint seeks a
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declaratory judgment that the funding statutes are unconstitutional, that the defendants

be enjoined from acting pursuant to those statutes, and that the state be required to

formulate and establish a funding system that meets constitutional standards"). Much

as the plaintiffs in Small Schools I asked the courts to find and declare that the State's

then-existing system of funding education was unconstitutional, so too the Plaintiffs in

this matter ask the Court to find and declare that the State's present failure to fund the

cost of education is unconstitutional.

The Defendants might contend that the State's sovereign immunity, codified in

material part at T.C.A. S 20-13-102, prohibits this Court from considering this matter

irrespective of the Declaratory Judgments Act. This statute provides:

No court in the State shall have any power, jurisdiction or
authority to entertain any suit against the State, or against
any officer of the State acting by authority of the State, with a
view to reach this State, its treasury, funds or property, and
all such suits shall be dismissed as to the State or such
officers, on motion, plea or demurrer of the law, officer of the
State, or counsel employed for the State.

T.c.A. S 20-13-102(a).

The flaw in this argument, however, is that sovereign immunity does not apply "to

a declaratory judgment action challenging the constitutionality of a State action." See

Colonial Pioe Line Company v. Morqan,263 S.W.3d 827,853 (Tenn. 2008).

Additionally, the Plaintiffs in this action are not seeking to recover monetary damages

from the State but rather are asking that the State be compelled to implement a

constitutional remedy that it developed to comply with the Supreme Court's earlier

decisions. Having thus exercised its discretion in the development of a remedy, the

State may not now be heard to complain that its own remedy is inappropriate or that it

should not be compelled to implement its own solution.
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Because the Plaintiffs have asked this Court to find and declare their rights and

the State's responsibilities under the Constitution with regard to the support of a system

of free public schools, and because the Declaratory Judgements Act gives this Court

authority to make determinations such as this, this Court necessarily has jurisdiction

over the subject matter of the Plaintiffs' Complaint. The Defendants' motion, therefore,

must be denied.

C. Tennessee's Common Law Gives This Gourt Jurisdiction.

Even in the absence of express statutory authority conferring jurisdiction on this

Court, Tennessee's common law unequivocally gives this Court the power to protect the

Constitution of this State. As the Supreme Court noted in Small Schools l,

it is our duty to consider the question of whether the
legislature, in establishing the educational funding system,
has 'disregarded, transgressed and defeated, either directly
or indirectly,' the provisions of the Tennessee Constitution.
As the Kentucky Supreme Court observed recently in
response to the same argument, '[t]o avoid deciding the
case because of legislative discretion, legislative function,
etc., would be a denigration of our own constitutional duty.'

Small Schools l, 851 S.W.3d at 148 (Tenn. 1993) (quoting Rose v. Councilfor Better

Education. lnc., 790 S.W .2d 186,209 (Ky. 1989)).

lndeed, in Small Schools l, ll and lll, the Supreme Court demonstrated an ever

increasing tendency to direct the General Assembly to take specific courses of action in

fulfillment of its constitutional duty, culminating in the directive that the General

Assembly must identify the cost of employing teachers and equalize these costs across

the State. Small School lll, 91 S.W.3d at24O (Tenn. 2002) ("the lack of cost

determination and periodic cost review of teachers' salaries is a problem of

constitutional dimensions..."). See also Tenn. Atty. Gen. Op. No. 07-90 at *2 ("the
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Court, in essence, directed the State to scrap the teacher pay equity plan then in effect

into equalized teacher pay through the BEP itself, thus assuring that teacher pay would

be equalized").

The Supreme Court's increasing willingness to press the General Assembly into

determining the true cost of education in the State is significant given the Defendants'

bald assertion that the Constitution's education clause does not provide for a specific

level of education funding. In making this assertion, the Defendants must necessarily

overlook express language used by the Supreme Court to rebut this very argument:

Contrary to the Defendants' assertion, this is an enforceable
standard for assessing the educational opportunitíes
provided in the severaldrsfricfs throughout the State. The
Defendants would use the flexibility of means granted by the
Constitution to avoid the certainty of responsibility.

Small Schools l, 851 S.W.2d at 151 (emphasis added).

The Court unequivocally held "the certain conclusion is Article Xl, Section 12 of

the Tennessee Constitution guarantees to the school children of this State the right to a

free public education." fu[&@|[, 851 S.W .2d at 151 . Because of glaring

constitutional inequities that violated the equal protection provisions of the State

Constitution, however, the Supreme Court found that "the precise level of education

mandated by Article Xl, Section 12, and the extent, if any, to which the system does not

comport with the education clause need not be determined at this time." Small School l,

851 S.W.2d at 152 (emphasis added).

Thus, the Supreme Court did not conclude that courts lack the authority to

determine "the precise level of education mandated by the Tennessee Constitution." ld.

Quite to the contrary, the Supreme Court spelled out that the education clause

establishes an enforceable standard, necessarily implying that the courts in this Sfafe
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have the authority to enforce it. lnstead of probing that question, however, the Court

chose to decide the matter under the equal protections clauses. Even so, it does not

follow that the education clause is aspírational; the Supreme Court went to great length

to explain that it is enforceable.

ln the case at bar, the Plaintiffs do not ask this Court to determine the precise

level of deduction mandated by the Constitution. lnstead, the Plaintiffs contend that fhe

Sfafe has itself determined the precise level of education that local boards of education

are to provide; the State has simply failed to provide for the cost of this education such

that it has breached its duty to "provide for the maintenance [and] support. .. of a system

of free public schools." Article lX, Section 12, Tennessee Constitution.

lf the courts of this State did not have jurisdiction to safeguard the fundamental

rights that our Framers have embedded into our Constitution, then, indeed, everyone

would be subject to the tyranny or neglect of the majority. Fundamental rights,

however, like the right to a free public education set forth in Article Xl, Section 12 of our

Constítution, are such that it is the plain duty of the Court to hear complaints that they

have been impinged. The Defendants' Motion to Dismiss, therefore, must be denied.

The Plaintiffs' Gomplaint States a GIaim for Relief Under the Equal
Protection Glauses of the Tennessee Constitution.

The Plaintiffs' Complaint sets forth a short, plain statement explaining how the

State has violated the equal protection clauses of the Tennessee Constitution, Article l,

Section 8, and Article Xl, Section 8, by having failed to provide substantially equal

educational opportunities for students of Tennessee. Because the Plaintiffs' Complaint

fairly puts the Defendants on notice of the Plaintiffs' claims for relief, the Defendants'

Motion is not well taken and should be denied.
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A. The PlainlilÍs' Prima Facie Case.

ln order to establish a prima facre case under the equal protection clauses of the

Tennessee Constitution, the Plaintiffs must show that there is some constitutionally

impermissible disparity in the manner in which the State has attempted to meet its

obligation of providing a free public education pursuant to Article Xl, Section 12, of the

Tennessee Constitution. See Small Schools l, 851 S.W.2d at 153.

1 The Two Eoual Protections Clauses.

To understand the nature of the Plaintiffs' claims, one must have a better

understanding of the two equal protection clauses at issue. Article l, Section B provides

that "no man shall be taken or imprisoned, or disseized of his freehold, liberties or

privileges, or outlawed, or exiled, or in any manner destroyed or deprived of his life,

liberty or property though by the judgment of his peers or the law of the land." ln Small

Schools l, the Supreme Court explained that Article l, Section B of the Constitution

applies "when the object of the Legislature is to subject [citizens] to the burdens of

certain disabílities, duties, or obligations not imposed upon the community at large."

Small Schools I 851 S.W.2d at 152 (emphasis added)

On the other hand, Article Xl, Section 8, provides that

the Legislature shall have no power to suspend any general
law for the benefit of any particular individual, nor to pass
any law for the benefit of individuals inconsistent with the
general laws of the land; nor to pass any law granting to any
individual or individuals, rights, privileges, immunities or
exemptions other than such as may be, by the same law
extended to any number of the community, who may be able
to bring himself within the provisions of such law.

The Court has also explained that Article Xl, Section 8, of the Constitution applies

"when the object of the legislature is to confer upon [citizens] certain rights, privileges,
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immunities, or exemptions not enjoyed by the community at large." Small Schools l,

851 S.W.2d at 153 (emphasis added).

2. The Privileqe of Education and the Burden of Fees.

ln application, the Plaintiffs contend that the State has failed to allocate sufficient

funds to Tennessee's system of public education. As a consequence, in order to

operate, school systems have had to solicit funds from the community or do without

basic programs and necessary instructional materials. While the Defendants contend

that the Plaintiffs' Complaint lacks specifícity, the Defendants apparently overlook the

most pressing examples: the underfunding of teacher salaries and benefits, the failure

to allocate costs for online testing, and the failure to allocate costs for RTI services, all

of which have forced local boards of education to sacrifice essential aspects of their

educational programs.

In Grundy County, for instance, because the State has failed to allocate sufficient

funds for teacher salaries and insurance, teachers earn well below the State average.

Since the Supreme Court found in Small Schools ll and lll that the cost of employing a

teacher is one of the most important aspects of any educational program, it should be

unnecessary for the Plaintiffs to explain how the State's underfunding of this component

has harmed Grundy County.

ln discovery, the Director of Grundy County Schools would explain that they have

a difficult time hiring and retaining high quality teachers. There is an annual exit of

teachers to surrounding school systems, many of which only pay a little more than

Grundy County pays. Nevertheless, because Grundy County lacks the fiscal capacity to

pull money from other uses, Grundy County teachers are underpaid and will remain so

until the State funds this aspect of the educational system in compliance with the
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Supreme Court's directives in Small Schools ll and lll. Until then, Grundy County

students, as a matter of law, will continue to suffer diminished educational

opportunities.l6

As an interesting contrast, while Hamilton County pays its teachers more than

most of the other Plaintiffs, this strategic decision results in inequities within Hamilton

County as well. As the Superintendent of Hamilton County Schools would explain in

discovery, because the Hamilton County Board of Education has chosen to make it a

priority to hire more teachers than the BEP funds and to pay these teachers a wage to

be competitive with northern Georgia, it has less money to purchase instructional

supplies for the classroom. At some schools, including Signal Mountain Middle/High

School and East Hamilton Middle/High School, students pay exorbitant fees in order to

attend the nominally free public schools. These fees are necessary to provide lab

materials, art supplies, and necessary instruction materials that are required to meet the

State's guidelines.

At other Hamilton County schools, there is less wealth within the community to

charge fees in support of the school's basic education. As a consequence, students do

without lab materials, art supplies, and necessary instructional materials. With fewer

educational opportunities resulting from less financial support, students are measurably

less competitive than students at Signal Mountain or East Hamilton on State proficiency

tests, score lower on the ACT, and therefore receive a substantially unequal educational

opportunity.

tu This argument applies with equal force to any district in southeastern Tennessee whose teachers earn
below the regional average. As explained in the 2014 BEP Review Committee Report, salary disparity in
this region has generally increased since 2004; salary disparities state-wide have increased as well. See
BEP Review Committee's Annual Report at pp.2O-21.
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3. Summary.

The State's failure to fund education has the effect of grouping students on the

basis of wealth and is fundamentally unfair to all. As a result of the State's

underfunding of education, some students in the Plaintiffs' counties must go without the

privilege of a basic education in violation of Article Xl, Section 8. Other students, in

order to receive these opportunities, are burdened by fees in violation of Article l,

Section 8. There is no compelling reason to justify this disparate treatment, particularly

when the Constitution of this State clearly requires the General Assembly to provide

students with a fee public education.

B. The Flaws in the State's Arguments.

ln support of their Motion to Dismiss, the Defendants contend that the Plaintiffs'

Complaint lacks specificity with regard to how the State's underfunding of education has

resulted in substantially unequal educational opportunities. The State then points to its

data regarding per-pupil expenditures in the Plaintiffs' school systems and asserts that it

has apparently resolved the unconstitutional disparities evident in the Small Schools

cases. There are at least three problems with the Defendants' arguments.

1. The Defendants Want More from the Complaint than Rule 8.01
Requires.

First, to the extent the Defendants argue that the Plaintiffs' Complaint lacks

sufficient examples of inequities, the appropriate remedy is either a motion a more

definite statement pursuant to Rule 12.08 or, alternatively, contention interrogatories as

part of discovery. Since Rules 8.01 and 12.02(6) merely require notice of the Plaintiffs'

claims, and since the Defendants have fair notice of the inequities in this case, the

Defendants' argument is baseless.
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2. The Defendants Use an lncorrect Standard of Review.

Second, while not germane to their Motion to Dismiss, the Defendants would

have this Court conclude that the proper standard of review is the rational basis test.

See Defendants' Memorandum of Law at p. 13. To arrive at this conclusion, however,

the Defendants misread the Supreme Court's decision in Small Schools l.

In Small Schools l, the Supreme Court noted that Chancellor Allen High,

Davidson County Chancery Court, had found the State's funding scheme

unconstitutional under allthree constitutional standards, reduced scrutiny, heightened

scrutiny and strict scrutiny. ld. Rather than stating which standard applied, the

Supreme Court observed that "if a system fails to meet the 'rational basis' test, which

imposes upon those challenging the constitutionality of the system the greatest burden

of proof, the plaintiffs will be found to prevail and further analysis will not be necessary."

ld. The Supreme Court, which had just held education to be a fundamental right under

Tennessee's Constitution, Small Schools l, 851 S.W .2d at 151 , certainly never intended

that the State could deprive a Tennessean of this fundamental right based upon some

merely rational basis.

lndeed, the law in Tennessee is that any burden to be imposed upon a

fundamental right must withstand strict scrutiny In Planned Parenthood of Middle

Tennessee v. Sundquist , 38 S.W.3d 1 (Tenn. 2000), the Supreme Court considered

whether the Tennessee Constitution, as it then read, provided a woman with a

fundamental right to an abortion. After concluding that the Constitution granted such a

right, the Court stated that "it is well settled that where a fundamental right is at issue, in

order for a state regulation which interferes with that right to be upheld, the regulation

must withstand strict scrutiny. The State's interest must be sufficiently compelling in
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order to overcome the fundamental nature of the right." Planned Parenthood, 38

S.W.3d at 15.

Accordingly, since the Supreme Court concluded that the education clause of the

Tennessee Constitution, Article Xl, Section 12, provides Tennesseans a fundamental

right to a free public education, it necessarily follows that any regulation impairing that

right is subject to strict scrutiny. While the Court used the rational basis test in Small

Schools l, it did so simply to illustrate that the then existing system of funding

Tennessee's public schools was irrational. ln the case at bar, the system, were it fully

funded, would likely be rational. The more appropriate question is whether there is any

compelling reason for the State to have failed to implement the funding scheme that it

developed in response to the Small Schools litigation.

3. The Defendants Relv on lmm Per-Pupil Expenditures to
Conclude That There Are No Lonqer lmpermissible Disparities.

Third, the Defendants point to data from the State profile reports for the Plaintiffs'

school systems that the Defendants claim establish that there are no longer funding

inequities among the Plaintiffs'school systems. These figures, however, are immaterial

as matters of fact and matters of law.

As matters of fact, these statistics are immaterial because one cannot readily

compare per-pupil expenditures from school district to school district. lndeed, the

Supreme Court expressly discounted the notion that per-pupil expenditures had to be,

or could be, equalized across the State. Small Schools l, 851 S.W.2d at 156.

Fundamentally, a comparison of per-pupil expenditures presupposes that each

school district pays for the same types of expenses and has the same economies of

scale when, in fact, they do not. As an example, consider the costs associated with
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RTl. ln Grundy County, each school pays the online access fee in order for its students

to participate in the online testing while, in Hamilton County, the Board of Education

bears this cost. In most of the Plaintiffs' counties, the local boards of education pay for

the purchases of computers necessary for the online testing. ln Hamilton County, the

schools pay these costs. Thus, because some local boards of education bear certain

costs and other local boards of education push other costs to the schools, one cannot

easily compare pupil-to-pupil expenditures and conclude that there are no inequities

within each system.

The disparity in size among the Plaintiffs'districts also makes it impossible to

compare per-pupil expenditures. ln Grundy County, for instance, the cost of one

superintendent is borne by approximately 2,100 students. ln Hamilton County, the cost

of one superintendent is borne by approximately 43,000 students. While the

Defendants might argue that Hamilton County students also bear the costs of other

administrators not borne by students in other systems, that is precisely the point; one

cannot compare per-pupil expenditures from district to district and thereby assume that

each student in each district is receiving a substantially equal educational opportunity.

There are simply too many factual variables to draw this conclusion.

The more significant flaw in the Defendants' argument is that per-pupil

expenditures are legally immaterial. ln Small Schools ll and lll, the Supreme Court

states clearly that teachers are the most important component in any education system.

The Court then held that the failure to equalize the cost of employing teachers puts the

State's BEP funding system at risk practically and legally. Small Schools ll, 894 S.W.2d

at 738; Small Schools lll 91 S.W.3d at236-37. The Tennessee Attorney General

clearly understands the directives of the Supreme Court and has advised the General
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Assembly of its constitutional duty to provide the cost of teacher salaries within the BEP

formula, a formula that presupposes that these costs will be identified and equalized.

Tenn. Atty. Gen. Op. No. 07-90 at*2.

It is thus irrelevant what Grundy County or any other county spends per-pupil vis-

à-vis Hamilton County when it is still unable to pay its teachers an appropriate wage.

The 2014 BEP Review Committee Report sets forth irrefutable data that, since the

adoption of BEP 2.0, the disparity in teacher salaries among local boards of education

has increased across most of the State and has certainly increased within southeastern

Tennessee. The Review Committee's data conclusively demonstrates that salaries for

Grundy County's teachers continue to lag behind that of its neighboring counties,

resulting in a competitive disadvantage for Grundy County Schools. The Plaintiffs need

not elaborate upon the problems associated with underpaid teachers; this issue was

decided in Small Schools ll and lll, and yet the State has stillfailed to implement the

remedy it crafted to satisfy the Supreme Court's 2002 decision. The delay is

inexcusable.

The per-pupil expenditures are immaterial for a second reason. Because the

State has underfunded salaries and benefits for teachers by approximately $0OO million

per year, local boards of education have had to make strategic decisions whether to

place a greater priority on hiring teachers or upon supplying classrooms. ln Hamilton

County, for example, the Board has made the decision to invest in teachers. Because

of its size, it has to hire more teachers than are funded by the BEP, and the Board has

to pay these teachers a higher wage than assumed by the BEP. In making this choice,

however, Hamilton County has had to push the cost of operating the schools on to the
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schools themselves, thereby creating substantial unequal educational opportunities

within the county.

As explained previously, and as set forth in the Complaint, communities that can

afford to bear the cost of instruction materials, such as Signal Mountain and East

Hamilton, can have well stocked science labs and art and music classes that satisfy the

State standards. Of course, they can do so only by collecting exorbitant fees from

students and large donations from the community.

In other parts of Hamilton County, however, and indeed, across the Plaintiffs'

school systems, if the parents and the community are less able to bear these financial

costs, then the quality of the education available in each school suffers. See Exhibit 7.

As explained in the Complaint, schools fees are no longer about augmenting the basic

curriculum; the State's funding mechanism has created a situation in which, without

these fees, sfudents do without basic educational oppor-tunities. As also explained in

the Complaint, this problem is only going to get worse with the implementation of RTI

and on-line testing. Schools will continue to grapple with how to fund mandates the

State has imposed without pulling resources from basic education programs.

C. Summary.

While the State would neatly examine per-pupil expenditures and conclude that,

despite having ignored the requirements of Small Schools ll and lll, it has somehow

managed to provide substantially equal educational opportunities to all Tennesseans,

the State's profile report cards from the various schools tell a different tale. The State's

failure to fund education has pushed the funding burden into the school communities

themselves. The students who can afford to pay necessary fees receive an educational

program that complies with State standards whereas students who cannot pay these
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fees do not receive this education. This failure to fund the true cost of education has

therefore created substantially unequal educational opportunities for the children in the

Plaintiff's school systems and across the State. The Defendants' Motion to Dismiss

must be denied.

lll. The Plaintiffs Have Established a Prima Facie Gase of the Violation of
T.G.A. S 49-1-102(a).

The Plaintiffs contend that the State has failed to follow its own laws with respect

to the funding of education in Tennessee. Because the State has enacted many of

these laws in order to comply with the Constitution, and because adhering to the

Constitution is not within the legislature's discretion, the Plaintiffs have stated a valid

claim for relief. Accordingly, the Defendants' Motion must be denied.

A. Understanding T.G.A. S 49-f -102(al in lts Context.

T.C.A. S 49-1-102 is the means by which the General Assembly has attempted to

put into effect the provisions of the education clause found in Article Xl, Section 12, of

the Tennessee Constitution. Whereas the education clause provides that the General

Assembly "shall establish" a system of free public education, the General Assembly, in

obedience to this constitutional requirement, has enacted T.C.A. S 49-1-102(a) as a

preamble to the rest of its enactments that govern the operation of Tennessee's public

schools. Logically, therefore, one must read T.C.A. S 49-1 -102(a) in conformity with the

constitutional dictate that the General Assembly "shall provide" for a system of free

public schools in this State.

The Supreme Court recognized in Small Schools I that State tax revenues can

ebb and flow. Small Schools l, 851 S.W.2d at 151. In view of this economic reality, the

1977 constitutional convention sought to preserve the GeneralAssembly's wide latitude
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in how to fund education but not the certainty that it must fund education. ld. Because

the State might face "periods of abundance and periods of scarcity," the Framers

required the legislature "to provide for the necessary types of programs across the State

that the people need" while preserving the legislature's "free hand in the funding of its

programs." ld.

Of course, while tax revenues might ebb and flow, the Constitution requires that

public education must receive top priority over and above other legislative preferences

including, for example, higher education. Article Xl, Section 12 of the Constitution

expressly establishes this priority; whereas the General Assembly "shall provide" for a

system of free public schools, it also "may establish and support post-secondary

educational institutions, including public institutions of higher learning as it determines."

ln other words, while it may be desirable for the General Assembly to allocate funds

toward higher education, the Constitution plainly requires the General Assembly to meet

its obligations to fund the full cost of a system of free public education across the State

before it undertakes to provide for higher education.

Within this constitutionalframework, the General Assembly has preserved for

itself latitude in the event that revenue shortfalls prevent it from funding the BEP fully.

ln T.C.A. S 49-3-307(b), the General Assembly has provided that BEP funding is subject

to annual appropriations. As a matter of law, of course, the General Assembly is

presumed to exercise its duties in good faith and within constitutional limits. State v.

Thomason ,142Tenn.527, _,221 S.W. 491, 495 (1920).

Good faith, however, requires that the General Assembly execute its duties

based upon the priorities set forth within the Constitution. lnasmuch as the Constitution

mandates a system of free public schools and merely permits a system of higher

30



education, it necessarily follows that the General Assembly may not allocate funds to

various discretionary expenditures until after it has discharged its duty to fund public

education. The force of this argument applies equally well to other discretionary

expenditures such as funding a state museum, the development of a new state logo,

and literally every other discretionary expense. lndeed, until the General Assembly has

satisfied all of its mandatory funding obligations , it has no discretionary funds to

appropriate to other uses.

Accordingly, inasmuch as the GeneralAssembly has failed to allocate funds to

cover the true cost of education in this State, e.9., the cost of employing teachers, the

cost of online testing, the cost of RTl, the cost of instructional materials for classrooms,

etc., it has failed to meet the Constitution's requirements and has no discretionary funds

to spend on other endeavors, however worthwhile they might be. lf this constitutional

and fiscal reality seems onerous, the General Assembly is certainly free to ask the

citizens of Tennessee to amend the Constitution to lower the priority our State has

placed on education since its earliest days. Until the Constitution is amended, however,

the General Assembly is bound by its terms.

B. Applying the Provisions of T.C.A. S 49-f 402(al.

T.C.A. S 49-1 -102(a) provides that Tennessee's system of public education is

subject to the laws of the General Assembly and the rules and regulations governed by

the State Board of Education. Among these laws is T.C.A. S 49-3-307, which sets forth

the BEP's funding mechanism. Another such law is T.C.A. S 49-3-356, which provides

that the State will fund 75o/o of statewide classroom costs and 50% of statewide non-

classroom costs.
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Of course, as explained in the Plaintiffs' Complaint, the State has failed to

implement the very laws that it enacted to address underlying constitutional defects in

funding of public education. Despite the State's obligation to fund 75% the classroom

components under T.C.A. SS 49-3-307(a)(2) and 49-3-356, the State has only funded

7Oo/o of these costs, resulting in a funding shortfall of approximately $134 million.

(Plaintiffs' Complaint at fl 35).

Moreover, the costs are set at an artificially low level. The State has not

adequately adjusted the cost of instructional positions per T.C.A. S 49-3-307(aX3)

despite the Supreme Court's admonition in Small Schools lll that its funding gap was

approximately $3,800 per teacher per year. According to the BEP Review Committee,

the funding gap is now approximately $10,000 per teacher per year, resulting in a

funding shortfall of approximately $532 million per year. (Plaintiffs' Complaint atl[ 12).

Additionally, contrary to T.C.A. S 49-3-307(a)(10), the State has underfunded teachers'

health insurance by $0¿ million. (Plaintiffs'Complaint at'ff 13).

Because the State has failed to follow its own laws, the State has allowed

constitutional violations to persist and has shifted the funding burden onto local boards

of education. These local boards of education, in turn, have shifted the funding burden

onto the schools and their communities. As a result, students in some communities do

without basic educational services whereas other students have to pay fees for what

should be the free public schools.

C. The Defendants' Erroneous Constructions of the Law.

ln support of their Motion to Dismiss, the Defendants ask this Court to consider

particular subsections of the law without considering T.C.A. S 49-1 -102(a) and other
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statutes in context. ln doing so, the Defendants arrive at erroneous constructions of the

law and ígnore the overriding constitutional framework.

In particular, the Defendants quibble with the language in Paragraph 35 of the

Complaint that the State is required to pay 75% of the classroom costs. The

Defendants point to the exact language of T.C.A. S 49-3-307(a)(2), which provides that

the State is to provide 75o/o of the costs related to "instructional positions" within the

classroom component, not actually 75o/o of the classroom costs. Frankly, this argument

strains at gnats while swallowing the camel.

Assuming that the State was only required to pay for 75% of the costs

attributable to the instructional positions, the Plaintiffs would have still stated a claim for

relief. As stated in the Complaint, the State is only paying 70% of these costs, resulting

in what the BEP Review Committee found to be a $134 million in underfunding.

(Plaintiffs' Complaint at fl 35).

But, in fact, the State is required to pay 75o/o of the classroom costs. T.C.A. S 49-

3-356 sets forth this obligation explicitly, and both the Supreme Court and the Attorney

General have found the BEP to satisfy the State's constitutional obligations subiecf fo

this understanding. See Small Schools ll, 894 S.W.2d at 737; Tenn. Atty. Gen. Op. No.

96-137 at *1. lndeed, in view of T.C.A. S 49-3-356, one can only read T.C.A. S 49-3-

307(a)(2) to mean that there is no meaningful difference in context between

"instructional positions" and "the classroom component."

The Defendants also suggest that funding for the BEP is entirely discretionary.

ln particular, they point to T.C.A. S 49-3-307(b), which does state that funding is

dependent upon annual appropriations. This subsection, however, must be interpreted

within the constitutional framework of both T.C.A. SS 49-1-102(a) and 49-3-307(a).
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Neither the Constitution nor the Supreme Court gives the legislature the

discretion whetherto fund education in a manner that complies with constitutional

dictates. Having determined for itself how to identify and equalize the cost of education

in this State, the GeneralAssembly has now exercised the full limit of its discretion and

may not now be heard, after 13 years of delay, that it still has discretion whetherto

implement a remedy to a constitutional defect it promised to Tennessee so many years

ago.

lndeed, given the constitutional context of T.C.A. SS 49-1 -102(a) and 49-3-

307(a), the Defendants' argument that the State has discretion whetherto fund the full

cost of education is quizzical. Tennessee's Attorney General himself opined that

lf the General Assembly chose not to fund the BEP
sufficiently, it would eliminate a factor that the Supreme
Court considered essential to the BEP's constitutionality.
About the BEP, the Supreme Court said, 'adequate funding
is essential...[Each factor] related to funding is an integral
part of the plan and... indispensable to its success. [No
factorl can be compromised without destroying the integrity
and effectiveness of the plan." Small Schools ll, 894 S.W.
2d at738.

Tenn. Atty. Gen. Op. No. 01-112at"2 (2001).

Simply stated, having created the BEP in compliance with its constitutional

obligations, the General Assembly has no discretion whether to fund it so long as it

funds any othenvise discretionary expenditure.

D. Summary.

The Plaintiffs do not contend that this Court should direct how the General

Assembly should fund the BEP in order to be in compliance with T.C.A. S 49-1-102(a)

Once again, that is exclusively a legislative prerogative. lf the General Assembly

chooses to raise taxes, it certainly can. lf the General Assembly chooses to shift
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available funds from discretionary items in the State's budget, such as higher education,

a state museum, or the development of a new state logo, it certainly can. Because

Tennessee's Constitution creates a fundamental right for Tennesseans to enjoy a

system of free public schools, however, the State has no discretion whether to pay the

costs associated with this system of public education.

Likewise, if State officials believe that complying with the State's Constitution is

too onerous, or that the terms of the Constitution are outdated in the 21st century, it

certainly has the power to suggest constitutional amendments to the people of this

State. Until such time as the citizens of this State decide that its children are not

entitled to a free public education, the General Assembly has no choice but to honor the

terms of our organic law.

A fottiori, the General Assembly has no choice but to implement the terms of a

statutory scheme that it consciously developed in order to comply with the Constitution.

It so happens that the GeneralAssembly, in submission to the Constitution and the

Supreme Court, enacted the BEP as one of the laws of the State that governs the

State's system of public education pursuant to T.C.A. S 49-1-102(a). Were it fully

funded, the BEP would likely address most of the funding problems affecting the

Plaintiffs and other local boards of education around the State.

Until that time, however, the State's persistent failure to follow its own laws is

arbitrary and capricious, resulting in a breach in the State's duty to provide for a system

of free public schools across the State. Accordingly, the Plaintiffs have stated a claim

for relief under T.C.A. S 49-1-102(a). The Defendants' Motion to Dismiss must be

denied.
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lV. The Plaintiffs' Complaint States a Glaim Under Article ll, Section 24, Which
Prohibits Unfunded Mandates.

The General Assembly has imposed a series of measures upon local boards of

education without accounting for the costs of these measures. Because the

Constitution prohibits unfunded mandates, the Plaintiffs' Complaint states a claim for

relief. Accordingly, the Defendants' Motion to Dismiss should be denied.

The Constitution generally prohibits the General Assembly from imposing

unfunded mandates upon local governmental entities without accounting for some

portion of the cost. ln particular, Article ll, Section 24 of the Constitution provides that

"no law of general application shall impose increased expenditure requirements on

cities or counties unless the General Assembly shall provide that the State share in the

cost." Broadly speaking, because the General Assembly must share some portion of

the costs it imposes upon local governments, this provision of the Constitution demands

fiscal accountability from the State legislature.

The State, however, has imposed a series of unfunded mandates upon local

boards of education without making any allowance for these costs. By way of example,

the Plaintiffs reference the costs of RTI and online testing, both of which directly result

in increased costs to local boards of education, and none of which the State has

proposed to fund. (Plaintiffs' Complaint atll21).

With regard to RTl, this measure requires local boards of education to spend an

increasing amount of instructional time with students in need of interuention. By

definition, someone has to provide instruction to these students; boards of education

must find ways to provide this instruction without sacrificing instruction being made to
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the rest of the students. Unless the State assumes that teachers will work for free,

there is necessarily a direct personnel cost associated with this measure.

Additionally, with regard to online testing, the State has made no provision for

these costs either. Schools must pay access fees to participate in these online tests,

and schools must provide an adequate number of devices for their students, both of

which are direct costs mandated by the State. The State has done nothing to provide

for these new costs that it is imposing on local boards of education.

Of course, RTI and online testing are simply two of the larger examples

illustrating the problems referenced in the Plaintiffs'Complaint. lnasmuch as

Tennessee law simply requires the Plaintiffs to set forth a short plain statement in

support of their claim and explaining their plea for relief, the Plaintiff's Complaint

satisfies the pleading standards of Rule 8.01.

ln response, however, the Defendants would assert that, as a matter of law, the

State is not responsible for these unfunded mandates since the State already funds a

substantial amount of the costs of educating Tennessee's students. There are at least

two significant flaws in this argument.

First, as explained in the Plaintiffs' Complaint, the State is actually undertunding

the cost of education in this state by hundreds of millions of dollars. ln view of the

Supreme Court's decisions in Small Schools ll and lll, it is axiomatic that the

underfunding of the cost of employing teachers, which the BEP Review Committee

estimates to be $532 million for the cost of salaries and another $64 million for the cost

of insurance, standing alone is constitutionally indefensible. While the General

Assembly has not incorporated the BEP Review Committee's other recommendation

into the BEP formula, it is noteworthy that the BEP Review Committee's task,
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constitutionally speaking, is to identify the true cost of operating Tennessee's system of

public schools. lgnoring the Review Committee's recommendation, therefore, is

constitutionally unsound.

Having already underfunded education in this State to the point of creating a

constitutional dilemma, the Defendants cannot fairly state that its additional mandates

on local boards of education are already funded. lf the General Assembly had actually

determined the costs of implementing RTI and, exercising its legislative prerogative, had

chosen to bear only a fraction of the costs, the Plaintiffs would have a weaker claim

under this provision of the Constitution. Likewise, if the General Assembly had

determined how many new devices local boards of education would need to purchase,

had estimated the cost of these purchases, and had allocated funds accordingly, the

Plaintiffs would have a weaker claim under this provision of the Constitution. The State,

however, has simply ignored the financial burden that it has created for local

governments.

Second, the Defendants rely upon Knox County v. Citv of Knoxville, C.A. No.

736, 1987 WL 31640 (Tenn. App. Dec. 30, 1987) (a copy of which is attached to this

Response as Exhibit 9), in support of the notion that the General Assembly does not

have to share explicitly in increased costs that its legislation imposes upon local boards

of education. ln fact, this case stands for a different conclusion.

ln Knox County, the Court of Appeals considered whether the General Assembly

had violated the Constitution by permitting a municipal school board to cease its

operations and requiring the county board of education to hire the city's former teachers

with no diminution of their employment benefits. Knox County complained that the
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controlling statute, in application, required the Knox County Board of Education to

assume the personnel costs of the City's more expensive employees.

ln rejecting Knox County's argument, the Court first observed that the General

Assembly had not required any municipality to cease operations; as a result, any

increased expenditures were "too indirect and speculative to trigger the state-share

mechanism of Article ll, Section 24." Knox Countv at *6. The State had simply provided

for continuity of teachers' employment in the event that their school system ceased to

operate. ld.

The Court also found that, while the Knox County Board of Education was

required to hire the City of Knoxville's teachers, it also received State and local revenue

that had previously gone to fund the Knoxville City School System. Thus, State law had

provided for the Knox County Board of Education's increase in costs. ld.

ln the case at bar, the State has allocated hundreds of millions of dollars less

than it actually costs to operate Tennessee's public schools. Rather than taking steps

to address this chronic underfunding, the State has imposed additional requirements on

local boards of education that directly and necessarily increase their costs of operation.

These requirements are both fiscally irresponsible and constitutionally impermissible.

Accordingly, the Plaintiffs' Complaint states a claim under this provision of the

Constitution, and this Court should deny the Defendants' Motion to Dismiss.

CONCLUSION

This Court should deny the Defendants' Motion to Dismiss for lack of subject

matter jurisdiction and failure to state a claim upon which relief can be granted. With

regard to the Motion to Dismiss for lack of subject matter jurisdiction, it is plain from the

face of the Plaintiffs' Complaint that this Court has jurisdiction both under the
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Declaratory Judgments Act and the common law of the State of Tennessee. The

Plaintiffs have asked this Court, pursuant to T.C.A. S 29-14-101 et seq., to find and

declare their rights vis-à-vis the State with respect to certain provisions of the

Tennessee Constitution. The Plaintiffs ask for no more and no less than the relief that

our Supreme Court has already promised to the citizens of Tennessee and the local

boards of education that represent them.

With regard to the Motion to Dismiss for failure to state claims for relief, the

Plaintiffs need only provide the Defendants with a short plain statement setting forth

simple facts describing the basis for their claimed relief. The Plaintiffs have in fact done

far more than is required under the law.

Referencing the BEP Review Committee's November 1,2014 report, the

Plaintiffs have described in detail how the GeneralAssembly has underfunded

education in the State by hundreds of millions of dollars. The Plaintiffs then explain how

this underfunding of education has shifted the financial burden to the local boards of

education, individual communities, and even students themselves. Some students are

forced to pay fees in order to receive an othenruise free public education whereas other

students simply do without the education guaranteed by the State's Constitution. ln the

face of this constitutional dilemma, the General Assembly has ignored its own laws that

it enacted to address the funding problem and has instead heaped additional costs

upon local boards of education, seemingly unaware of the fiscal crisis that it has

created.

While this "short plain statement" would seem to be enough to satisfy the

Plaintiffs' burdens under Rule 8.01, the Defendants may certainly ask for a more definite

statement if they need additional specificity in order to respond to the Plaintiffs'
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Complaint. Alternatively, they may certainly explore any of these matters through

discovery.

ln summary, however, the Plaintiffs' Complaint on its face establishes both this

Court's jurisdiction and prima facie claims for relief under the education clause, the

equal protection clauses, state law, and the prohibition against unfunded mandates.

Accordingly, the Defendants' Motions should be denied.

Respectfu lly submitted,
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